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10  See http://www.ibef.org/artdisplay.aspx?cat_id= 
100&art_id=8579

11  Trade deflection takes place when imports enter 
an FTA via the member country with the lowest 
external tariff on non-member trade. 

12  “Emerging Asia” refers to China, India, Hong 
Kong SAR, Korea, Singapore, Taiwan Province  
of China, Indonesia, Malaysia, the Philippines, 
Thailand and Vietnam.

13   ASEAN 5 is defined as Singapore, Malaysia, Indo-
nesia, Thailand and Philippines.

14   Companies like Honda Motor Company are 
a lready talking about integrating India in its pro-
duction chain. The CEO of the company recently 
said “The FTA between India and ASEAN coun-
tries will create new opportunities for our opera-
tions in India, specially in sharing components. 
With FTA, lot of components can be sourced from 
India and there will be a lot of possibilities for 
I ndian vendors to supply to our global operations”, 
‘Honda Looks to Cash in on India’s FTA with 
ASEAN’, The Economic Times, 25 September 2008.

15   India is ranked 5th if EU is taken as one country.
16   For example, the CECA between India and Singapore 

has provisions for MRAs. But the MRA negotia-
tions are still continuing.

17  Export-Import Databank, Ministry of Commerce, 
India. 
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Section 377: 
No Jurisprudential Basis

Animesh Sharma

Section 377 of the Indian Penal 
Code, which criminalises 
homosexual relations, has no 
jurisprudential justification as it 
makes illegal a consensual, 
voluntary sexual act that does not 
harm a third party and falls 
within individual autonomy. The 
State cannot use its power to 
punish a particular practice on 
grounds of immorality only 
because a majority believe it  
to be so. This law also defines a 
criminal class not by virtue  
of its behaviour but by  
sexual orientation.

As the debate over the validity of 
Section 377 of the Indian Penal 
Code (IPC) – an archaic law that 

criminalises voluntary sexual intercourse 
against “the order of nature”, rages in the 
Delhi High Court in the Naz Foundation 
case, across the media and political and 
social arenas of the country, India seems 
to have finally mustered the courage to at 
least question this law on a constitutional 
and practical front. When our “secular” 
government falls back on religious texts 
to “save the moral fabric of our society”, 
it becomes crucial to analyse the juris-
prudential foundations of this section, 
perhaps the one aspect that can make  
or break a law. Not surprisingly, once put 
to the test, the jurisprudential brass  
tacks behind this law collapse like a pack 
of cards. 

Section 377 has been vehemently opposed 
by human rights activists because it crimi-
nalises consensual homosexual relation-
ships. The most common jurisprudential 
justification given for criminalising homo-
sexuality is that the State can dictate what 
morality is and has the power to punish 
acts which are immoral. The question that 

then arises is to what extent can morality, 
as espoused by the State, be a ground for 
criminalisation of activities?  If certain be-
haviour is regarded as morally wrong, is 
this sufficient justification for the creation 
of a criminal offence? 

The problem as to what behaviour  
the law should regulate has been probed 
into by many great thinkers. John Stuart 
Mill argued that the only part of an  
individual’s behaviour over which the  
society should have control is that  
which concerns others, but the individual 
must be sovereign over his own body  
and mind (Banerjee and Gandhi 2002). 
Jeremy Bentham proposed the utilitarian 
penal theory ac cording to which if the 
apparatus of punishment does more 
harm than good, then the matter should 
be left to private ethics (Postema 2002). 
Opposed to these theories there devel-
oped the “harm principle” which crimi-
nalised certain acts not because they 
caused harm to a specific person, but  
because they were said to cause harm  
to the public, the State, public institu-
tions and practices and the health of the 
entire society.

Crime and Sin Inseparable?

The basic argument in favour of laws  
to regulate moral behaviour is that the 
State has an interest in preserving the 
traditional morals of people. Our society has 
always endeavoured to regulate sexual 
behaviour. The law must be concerned 
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with some moral values and cannot allow 
people to abuse their rights, liberty and 
freedom in any manner whatsoever.  It 
has been argued by many that if certain 
behaviour evokes feelings of intolerance 
and indignation in ordinary members of 
the society that is sufficient indication 
that the behaviour threatens the common 
morality and is therefore a proper object 
of criminal law (Ashworth 1999).

However, today the application of  
criminal law in the area of sexual behaviour, 
has been challenged throughout the world 
both in theory and in practice. This law 
versus morality debate is best evidenced 
from the argument that ensued between 
two great jurists of our time: H L A Hart 
and Patrick Devlin (Samuelson 1998). 
Devlin (better known in legal circles as 
Lord Devlin), one of the foremost judges 
and jurists of England, attacked the 
Wolfendon Committee report published in 
England in 1957 which stated that homo-
sexuality should be decriminalised. Devlin 
believed that a society is kept together by 
the bonds of a common morality and held  
homosexuality to be immoral. On the ba-
sis of this assumption, he argued that a 
society has the right to pass judgment on 
all matters of morality as also the right to 
use the law to enforce those judgments. 
He believed that society disintegrated 
when no common morality was observed 
and therefore maintained that society  
is justified in taking the same steps to 
preserve its moral code as it does to pre-
serve its government and other essential 
institutions. Immorality for the purposes 
of the law was what every “right headed 
person” presumed to consider immoral. 
Devlin thus concluded that society may 
suppress vice just as it suppresses sub-
versive activities: crime and sin cannot 
be separated.

In response to these arguments H L A Hart, 
professor of jurisprudence at Oxford Uni-
versity (perhaps the most influential legal 
philosopher of our times), asserted that it 
was at best a crude and uncritical expedient 
on Devlin’s part to turn popular morality 
into criminal law. He argued that the use 
of the criminal law to enforce popular 
morality, in particular sexual morality, was 
inappropriate. Hart attacked a society whose 
morality is based on retrograde principles 
and he rejected Devlin’s hypothesis that  

a universally shared morality is a pre-
requisite for a society’s existence. Such 
an assumption would warrant the ex-
travagant claim that all of a society’s  
morality was “a single seamless web, so 
that those who deviate from any part are 
likely or perhaps bound to deviate from 
the whole (ibid).” This would then warrant 
the absurd conclusion that legal enforce-
ment is a compulsory requirement for 
moral preservation. Hart thus concluded 
that when the values of liberty, safety, 
and protection are secured, they permit-
ted a society to accommodate individual 
divergences from a dominant morality 
and in fact enabled it to profit from such 
divergences by making suitable adjust-
ments for change.

This jurisprudential wrestle had a direct 
impact on the society as it manifested  
itself in the debate the US Supreme Court 
engaged in on the question of anti-sodomy 
laws and ultimately became the rationale 
for changing its attitude towards anti- 
sodomy laws. When most states in the US 
had abolished sodomy laws, the US Su-
preme Court in 1986, adopting the ideas of 
Devlin, gave its decision in one of the most 
controversial cases regarding the interest 
of homosexuals: Bowers vs Hardwick.1 
Considering the constitutionality of a 
Georgia statute prohibiting sodomy, the 
Supreme Court decided not to strike 
down the impugned law because the  
majority of judges said that American 
tradition did not accept homosexuals. 
The court explicitly denied homosexuals 
a fundamental right to choose their  
sexuality and any kind of private sexual 
conduct between consenting adults being 
constitutionally insulated from state  
proscription was held to be unsupportable 
because it was against the morality and 
the tradition of the country. Finding it 
necessary to drive home the “repugnance 
of homosexuality” the strongest Supreme 
Court in the world went on to refer to it 
as “a heinous act the very mention of 
which is a disgrace to human nature.”  
The Bowers decision was based simply 
upon the majority’s attitudes towards the 
morality of homosexuality. 

It was only in 2003 that the US Supreme 
Court in Lawrence vs Texas,2 decided to 
change its ideology and sided with the 
views of Hart, holding the anti-sodomy 

law of the state of Texas to be invalid. It 
declared that a supermajoritarian moral 
belief does not necessarily provide a  
rational basis for criminalising convention-
ally deviant conduct. The rights to privacy 
and liberty were held to give substantial 
protection to adult persons in deciding 
how to conduct their private lives in  
matters pertaining to sex. It also held 
that the fact that the governing majority 
in a state had traditionally viewed a  
particular practice as immoral was not  
a sufficient reason for upholding a law 
prohibiting the practice. The majority 
view was not allowed to use the power of 
the State to enforce these views on the 
whole society through operation of the 
criminal law. A majoritarian morality 
was thus prohibited from defining the 
reasonable and permissible contours of 
the penal code.

Individual Autonomy

The jurisprudential argument of Hart and 
the decision in the Lawrence case ensured 
in the US at least, a country as bigoted 
against homosexuals as any other, that 
majoritarian morality no longer automati-
cally trumped the liberal argument in de-
fining the reasonable and permissible con-
tours of a penal code. Individuals must 
have the capacity and sufficient free  
will to make meaningful choices, for 
without allowing independence of action 
to individuals, they can hardly be regard-
ed as moral persons. Section 377 has no 
jurisprudential justification. The Section 
criminalises a consensual, voluntary sexual 
act, which does not harm any third party 
and squarely falls within the scope of  
individual autonomy. By criminalising 
homosexuality, it is clearly and completely 
antithetical to any principle of individual 
autonomy. Furthermore, laws of the  
nature of Section 377 do not merely  
express societal disapproval; they go 
much further by creating a criminal class. 
The contours of this criminal class are 
not defined by conduct, but by sexual  
orientation, a view that reeks of an ante-
diluvian Victorian morality that can no 
longer be justified.

The Indian courts must also recognise 
that Section 377 has no jurisprudential 
basis and must be abolished. Similar  
anti-sodomy laws have been abolished  
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by the International Covenant on Civil 
and Political Rights (to which India is  
a signatory), and in jurisdictions like 
Australia, South Africa, America, etc. 
Laws illegalising private consensual sex-
ual activity, touch upon the most private 
of human conduct, sexual behaviour. 
They seek to control a personal relation-
ship that must be given a formal recogni-
tion in the law, and is within the liberty 
of persons to choose without being pun-
ished as criminals. We must remember 
that as a society and as a constitutional 

democracy, our obligation is to the liberty 
and equality of all in thought and in  
practice, and equality can never be made 
to find its legitimacy at the whims of  
a misinformed majority and certainly  
not in an antiquated, baseless moral 
code. It is extremely difficult to justify in 
practice what cannot be justified in  
theory; but a section that has failed both 
the test of jurisprudential theory and 
failed miserably in practice has no justifi-
cation whatsoever in being a part of our 
penal code. 

Notes

 1 In the US Supreme Court, Bowers versus Hardwick 
478 US 186 (1986).

 2 Lawrence et al versus Texas, 593 US 558.
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Living a Concept: Semiotics of 
Everyday Exclusion 

N Sukumar

After centuries of sanctioned 
exclusion, reservations provide an 
invaluable opportunity for 
youngsters from excluded 
communities to enter the 
hallowed portals of higher 
learning. But the prejudices of the 
privileged continue to shape 
campus life, forcing many dalit 
students to drop out. In extreme 
cases like that of Senthil Kumar at 
the University of Hyderabad 
(August 16, 2008), social 
exclusion can drive students to 
suicide. This essay recounts the 
author’s own experiences.

A s a concept, social exclusion has 
 contributed immensely to the 
 l iterature on poverty and depriva-

tion. It reminds us that poverty is more 
than mere material deprivation, as the anc-
ient philosophers already knew. Aristotle 
measured the richness of human life by 
the freedom to engage in meaningful ac-
tivity. He believed that the lack of liberty 
to act in self-chosen ways impoverished 
life. More recently, Amartya Sen has argued 
that being excluded from social relations 
limits our life opportunities, thus produc-
ing not only capability deprivation, but 
also diverse capability failures. One im-
portant aspect of such exclusion is that it 
seems to unite the perpetrators at the 
same time that it isolates the victims. 
While the “excluders” produce exclusion 
by collectively expropriating public space 
and refusing to share social opportunities, 
the excluded experience exclusion as an 
individual and personal failure – as the 
ina bility to participate freely and fully in 
the social life of the community.

It was precisely the denial of social o ppor-
tunities, sanctioned by law and c ustom, 
which pushed vast numbers of I ndians into 
a life of penury, lacking both cultural and 
social capital. In order to bridge the gap,  
affirmative action was made constitution-
ally mandatory so as to enable the deprived 
populace to regain their dignity. Education, 

long regarded as a liberating and modern-
ising force, formed an important part of the 
social j ustice campaign. But although the 
Indian welfare state recognises its moral 
obligation to guarantee every child an 
e ducation, this is a dream that is still far 
from being realised. The first generation of 
learners from the marginalised communi-
ties must not only come to terms with an 
alien curriculum, they must also battle 
e ntrenched pedagogical prejudices. 

Senthil Kumar was a first generation 
learner from a poor dalit family belonging 
to the pig rearing community of Tamil 
Nadu. He had finished his MPhil from Pon-
dicherry Central University before joining 
the Physics department at the University 
of Hyderabad. His family being too poor to 
support him, his plans for a PhD would not 
have materialised had it not been for the 
new fellowships announced by the UGC. 
Interestingly, almost as if to counter the 
enabling effect of the fellowships, the 
English and Physics departments intro-
duced course work for the PhD in the same 
year. Though he had successfully passed 
an e ntrance examination as well as an in-
terview to earn admission into the Physics 
doctoral programme, Senthil was unable 
to clear the new hurdle of course work, and 
his fellowship was stopped. Having failed 
twice, Senthil Kumar killed himself on  
24 February 2008 (“Caste, Higher Edu cation 
and Senthil’s ‘Suicide’  ”, 16 August  2008).

The fact that his body was not discov-
ered for two days bears tragic testimony 
to his extreme isolation – from his neigh-
bours and hostel-mates, his classmates 
and colleagues, and from campus life in 
general. This was further confirmed at the 
public meeting called by the Ambedkar 
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