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I
Reading/Writing the Constitution

If we ever understood ‘reading’ as an innocent journey to the
meaning of a text,1  that time is long past. It’s been over three
decades since Barthes wrote that celebrated passage:

...a text consists not of a line of words, releasing a single ‘theo-
logical’ meaning (the ‘message’ of an author-god), but of a multi-
dimensional space in which are married and contested several
writings, none of them original: the text is a fabric of quotations,
resulting from a thousand sources of culture.2

It is in the act of reading that these ‘thousand centres’ derive
a unity:

…there is a site where this multiplicity is collected, and this
site is not the author, as has hitherto been claimed, but the
reader: the reader is the very space in which are inscribed,
without any of them being lost, all the citations out of which a
writing is made; the unity of a text is not in its origin but in its
destination...3

In this understanding of course, neither author nor reader is
an individual person, but processes, criss-crossing networks of
meaning. The person of the author or reader is “only one passage”
from that “vast cultural space” that “constitutes us even before
we are born”.4

Drawing on this account, there are two aspects of reading that
I would like to draw attention to – first, that the meaning of a
text is available to us, to the reader, only in the present, at the
moment of reading, and it is futile to attempt to uncover the ‘real’
meaning intended by the author. Second, that meanings emerge
from a text and have consequences independently of the intention
of the author, since every text is embedded in an interrelated
network of other texts whose boundaries are porous. These two
aspects – the inescapability of the present and the impossibility
of controlling meaning – are both key to a third understanding,
that all reading is situated, reading is possible only from some
location or the other. Location is spatially and temporally specific,
and specific in terms of gender, caste, race, class and a host of
other identifications, not all at once, but some of these would
emerge as relevant in some contexts and others at other times.

If ‘reading’ is always in this sense an act that is differentially
located in relations of power, then ‘writing’ is all the more so.
Indeed, I would argue that every act of reading is in turn an act
of writing. Every act of interpretation demarcates and populates
a terrain afresh towards a particular end.

What does it mean then, to read the Constitution today? The
overwhelming sense about the Constitution at this moment is
that it is under attack from the Hindu right. That the moral and
ethical vision underlying it is threatened – the vision which
enabled a multireligious and multicultural society with a sub-
stantial Hindu majority to survive as a democracy. This percep-
tion is not unfounded, given the systematic attacks on minorities
and minority rights ever since the current coalition led by the
Hindu right-wing Bharatiya Janata Party came to power, and the
initiative this government took to set up a constitutional review
committee, which has since submitted a draft report. In this
climate it is not surprising that there has been a closing of left-
democratic ranks and a reassertion of faith in the values under
attack. I too believe that India cannot survive except as a multi-
cultural democracy, but in this paper I attempt to demonstrate
that reading and assessing the constitution simply as if it were
a blueprint to construct such a society, might be misleading.

The kind of reading that I refer to above is very recent, it emerges
in the 1990s, in many ways as a response to the attacks referred
to earlier. In this trend, several writers have assessed the Indian
Constitution and political structures in terms of their liberal
democratic values. The questions that have interested these scholars
are primarily whether secularism of one kind or another has been
successful, and whether community and individual rights have
eroded each other or reinforced one another.5  Prior to this, there
have either been legalistic, technical, ostensibly value-neutral
readings of the Constitution6  or Marxist interpretations in which
the primary purpose of the Constitution was seen to be that of
protecting a certain order of bourgeois property rights.7

Both the ‘Marxist’ as well as the ‘Liberal’ interpretations are
limited in their own ways. Each isolates a specific aspect of the
Constitution, making for conceptual clarity, but at the cost of
richness and complexity. Values such as ‘secularism’ cannot be
understood in isolation from political economy imperatives, any
more than ‘bourgeois property rights’ can be understood in
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isolation from liberal democratic concerns. Looking back on the
Constitution at the beginning of the 21st century, after 50 years
of its functioning, it seems to me that we would better understand
the current conjuncture in Indian politics if we understood that
document as part of a larger story – as a crucial landmark in
the story of modernity in India. Telling the story in this way
enables a better understanding, both of the specific form that
democracy took in India as well as of constitutionalism itself
as a process.

I will frame this story within Sudipta Kaviraj’s formulation
on ‘modernity’ as a set of processes that can follow different
sequences in different societies and at different historical con-
junctures. He argues that modernity is not the name of a single
process, but “a time in history in which several processes of social
change tend to occur in combination. These processes are…the
increasing centrality of the modern state and its forms of
governmentality and discipline, social individuation, capitalist
industrialisation, the rise of nationalism and democracy”. These
processes differ from one society to another in the sequence in
which they appear as well as in their “internal sequences (like
the sequence between consumer and capital goods industries
within the processes of industrialisation.”) In addition, modern
processes transform traditional structures which differ from one
society to another – modernity therefore takes differentiated
forms in different societies.8 In some earlier writings, Kaviraj
has argued that while in the west the processes of modernity
stabilised themselves before the pressures for democracy began,
in India the two processes emerged almost simultaneously. The
logic of one therefore, can “seriously affect, hinder or alter the
logic” of the other.9 However, the architects of institution-making
in India read the evidence of European history simply as reflecting
an earlier stage at which India could now be assumed to be. Thus,
since “a functional relationship could be discerned between
democracy and capitalism in the developed stages of capitalist
society”, it was assumed that India could make “the unworried
choice” of a capitalist economy and liberal-democratic Consti-
tution. But as Kaviraj suggests, it is equally plausible to contend
that in the west there was “a strictly sequential relationship
between capitalist industrialisation and political democracy. Initial
disciplining of the working class in a regime of capitalist pro-
duction was achieved only because no democratic obstructions
could be placed in its path”.10

This paper will explore the dilemmas created by the different
sequentiality here, in Kaviraj’s terms, by focusing on one reveal-
ing moment – the first act amending the Constitution in 1951.
The act was passed by the provisional parliament, (228 votes
to 20), soon after the Constitution came into effect, and just before
the first general elections in 1952 – it was, in this sense, both
too late and too soon. That is, the amendments reopened crucial
issues in parliament that the same body had, as the constituent
assembly, considered settled just over a year ago. But at the same
time, Nehru insisted that the amendments could not wait for the
elections to put in place the first parliament elected by universal
suffrage. “Far from changing this Constitution,” he said, “these
amendments give full effect to the Constitution as we wanted
it to be”. These were not new ideas, he insisted, “We have only
sought to bring out what is implicit”.11

I suggest that if we interpret the Constitution as a landmark
in the story of modernity in India, ‘secularism’ must be seen as
the central value animating it. However, secularism in this reading,
goes much further than the state-community relationship. As I

have suggested elsewhere, extending the arguments of Partha
Chatterjee and of others like Ashis Nandy,12  ‘secularism’ mediates
three aspects of the modernising project of the Indian anti-
imperialist elite. These are: (a) bourgeois democracy, (which here
is about the interrelations among communities, individual citi-
zens and the state at different levels), (b) the capitalist transfor-
mation of the economy, through the creation of the mobile and
unmarked citizen and (c) social justice – to the extent that formal
legal equality, (for example, through the abolition of untouch-
ability and caste discrimination) was necessary for the project
of capitalist transformation.13

The first amendment can be seen as limiting individual rights
in three significant areas – (a) Article 15 – the individual’s right
to equality was circumscribed by strengthening government’s
ability to make special provisions “for backward classes of
citizens”, (b) Article 19 – the individual’s right to freedom of
expression was limited in the interests of state security, and (c)
Article 31 – the individual’s right to property was made subject
to the state’s right to acquire property to resolve “the land
problem”.14  In fact, during the debate, some members indig-
nantly reminded the House that while the first amendment to the
American constitution had been to extend “individual and social
rights”, our first amendment did the opposite, and curtailed
individual freedoms.15 I will briefly suggest here that the three
particular changes sought by the amendment are concerned less
with individual freedoms as such; rather, they reflect the impera-
tives of the project of the modernising elites that I have outlined
above. That is, the first amendment can be read as an attempt
by the national movement-turned-nation state both to control and
ride the forces of democracy in the drive to modernity. “A curious
mixture of revolution and reaction”, a member termed it during
the debate in parliament – referring to the amendment to Ar-
ticle 31 as the former and the amendment to Article 19, as the
latter.16  The point I would make here is, of course, that the
parameters of “revolution and reaction” (while readily available
in that political context, and even today), are inadequate to
comprehend what is happening at that point. The abolition of
zamindari, the end of caste discrimination, and limitations on
freedom of speech and expression – these three achievements
were critical for a nation state in the process of establishing a
capitalist economy through a passive revolution.

Debate on Whether the Constitution Is Liberal

Each restriction of individual rights in this amendment sought
to empower a different subject – the first, a cultural community,
the second, the state and the third, a class. Clearly, if the individual
is understood to be the cornerstone of modern liberal demo-
cracies, then the first amendment can be understood to have
further disabled what Sunil Khilnani calls ‘Indian liberalism’.
Even during the Congress’ “most strongly liberal phase”, he
notes, liberty was understood not as an individual right but as
a nation’s collective right to self-determination. Thus, “individu-
ality as a way of social being was a precarious undertaking”.
It was because of this that Indian liberalism in his view, was
“crippled from its origins”.17 Democracy itself “stood in a lonely
corner” amidst the “intellectual festivities”18 of the early 20th
century, it was not debated or thought through, it simply arrived,
“in a fit of absent-mindedness”.19  The constituent assembly
debates, rich and lengthy as they were, “carry little trace of the
classic fears that haunted both advocates and critics of democracy



Economic and Political Weekly May 1, 20041814

in 19th century Europe: what would happen if the vote was given
to the poor, the uneducated, the dispossessed?”20 Further, the
establishment of community rights through affirmative action
“weakened the pressure to accord universal rights” and “encour-
aged demands for special dispensations for selected groups”.21

It would be difficult to imagine a more classic statement than
Khilnani’s, of post-colonial democracy as a Lack. Faced with
a political philosophy and practice in another century and another
place, that looks as unlike Europe’s liberal democracy as he can
imagine, he still terms it ‘liberalism’ – but a liberalism crippled
by its inability to give priority to what European liberalism
privileged, to fear what European liberalism feared. Perhaps, one
is constrained to point out, it isn’t liberalism then?

Other scholars would disagree, both with Khilnani as well as
with my question to him. Rajeev Bhargava and Gurpreet Mahajan,
for instance, argue that liberal democracy need not look the way
Khilnani wants it to look. Bhargava holds that it is a myth that
modern conditions destroy every collective formation and un-
leash different forms of individualism. Rather, while some kinds
of groups are undermined by modernity, others are generated by
it – for example, the nation. So while there is a functional tie
between a nation state and a modern society of individualised
and equalised human beings, no particular temporal sequence
is necessitated – a nation state may precede or succeed a modern
society. Thus, Bhargava argues, contra Khilnani, that liberalism
understood as the nation’s collective right to self-determination
does not necessarily preclude individual rights, the two are not
mutually exclusive. Indeed, democracy came to India as nation-
alism, so arguments for nationalism are in fact coterminous with
arguments for democracy. For the Indian political elite, a rights-
based liberalism construed individualistically, was crucial, hence
the emphasis on civil liberties. However, liberalism was also for
them, associated with social justice. In this context, Bhargava
quotes K M Panikkar, member of the constituent assembly, as
interpreting Vivekananda as a liberal, for whom reforming
Hinduism was a way of infusing it with liberal principles.22

In this argument then, India happened to develop another
version of liberalism, one that respected group identities and
rights as well as individual rights.

Gurpreet Mahajan makes a somewhat different argument in
defence of Indian liberalism against arguments such as Khilnani’s,
though she does not directly address his work. She too, like
Bhargava, holds that the individual is not the only legitimate
subject of democratic discourse, and that almost all welfare
democracies recognise communities in policy and law. Therefore,
the presence of community rights in the Indian Constitution does
not mark a radical departure from liberal democratic practices.23

But the more interesting argument that Mahajan makes is that
at the time that the Constitution was framed, it was at a historical
moment when the liberal framework did not recognise com-
munity rights. Thus, at that point, the Indian Constitution did
‘deviate’ from liberal principles. Later on, the liberal perspective
itself changed, and then the primary concerns of the Indian
Constitution conformed with the new liberal agendas and per-
spectives.24  The question that emerges for us here is this – should
not the ‘deviation’ in the first instance have provoked a very
different kind of inquiry into the nature of both Indian democracy
and liberalism? Why does Mahajan instead, take such pains to
establish that as a result of later changes in the liberal perspective,
it was the Indian Constitution that returned to the liberal fold?
It would seem that despite their differences, all three of the

scholars discussed above continue in one way or the other to
legitimise the expectation that Indian democracy should justify
itself in terms of ‘liberalism’ as an a priori value.

Sumit Sarkar offers a reading of Indian democracy that, while
not engaging directly with the debate outlined above, also focuses
on what could be termed the liberal features of the Indian state.
He lists these “five key features of post-colonial25  Indian state
structure” as “a framework of basic bourgeois-liberal civil rights;
parliamentary democracy grounded in universal suffrage; safe-
guards for ‘backward’ or ‘depressed’ groups through a balancing
of ‘freedom’ and ‘equality’ with ‘justice’; federalism (though
eventually with an unusually strong centre; and secularism (in
one or several of its many possible meanings)”.26 Highlighting
the interconnections, “maybe even the inseparability” of demo-
cracy, secularism and federalism in the Indian context, Sarkar
urges recognition of the fact that the emergence of India as a
democracy was not inevitable. It is a “major political and human
achievement” that we cannot afford to take for granted.27  In
making this argument, he is positioning himself against both
‘liberal-imperialist narratives’ of constitutional continuity with
colonial legislations, as well as against “colonial discourse
analysis”, which he attributes to Partha Chatterjee, where the
post-colonial state “is seen as fundamentally an outgrowth of
the colonial regime, since both are bound up with the post-
enlightenment modern nation state project”.28 Instead, he sug-
gests that it would be more fruitful to explore “the roots of the
‘liberal’ civil rights aspects of the Constitution” through a de-
ployment of Habermas’s notion of public spheres, where private
people could come together to constitute publics. Of course, he
concedes, the differences (from the European experience) are
striking, but the point “lies in multiple appropriations”.29

Sarkar notes that unlike in western Europe, the public spheres
here were not primarily grounded in the autonomous develop-
ment of an indigenous bourgeois civil society. Further, he
recognises that the origins of individuation “clearly lay in colonial
administrative-cum-hegemonic…initiatives”, that is, not in an
internal dynamic, and neither did individuation here become a
mass phenomenon.30  However, such ‘striking’ differences are
too easily glossed over. It is precisely these differences that make
‘multiple appropriations’ a fraught and unpredictable exercise,
and the emergence of public spheres a limited and fragmented
process in India, with profound implications for the very nature
of democracy.31

Constitutionalism and Power

This is where we must go back to Sarkar’s characterisation
of Partha Chatterjee’s position on the post-colonial state, referred
to above, as “an outgrowth of the colonial regime, since both
are bound up with the post-enlightenment modern nation state
project”. This reading of Chatterjee’s argument rather misses the
point, for it is concerned really with recalling to memory the
manner of entry of modernity into our societies. The fact that
this encounter with modernity occurred through a political system
that was at its core, violent, distinguishes ‘our’ modernity (to
use Chatterjee’s evocative phrase)32  from modernity as it emerged
in Europe. On the one hand there was the despotic colonial state
strategically making adjustments at various levels with different
sections of the subject population, and on the other, there were
the differing investments these sections had in the modern norms
and institutions brought in by colonialism. The dislocation caused
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by modernity in Europe four centuries ago was equally brutal,
but in Asia and Africa there was a double violence involved –
the simultaneous disruption caused by modernity and colonial-
ism. It is this encounter that is suggested by the term ‘post-
colonial’ as I use it in this paper. Post colonialism thus begins
from the very first moment of colonial contact. As one set of
scholars puts it, “it is the discourse of oppositionality which
colonialism brings into being”.33

I would like to introduce here a distinction Chatterjee makes,
between civil society and political society, that I find key to
reconceptualising democratic politics today.34  “Civil society”
according to Chatterjee is constituted by the institutions of
modern associational life, while ‘political society’ is a domain
of mediating institutions between civil society and state. The mark
of non-western modernity is the hiatus between civil society,
composed of a small section of ‘citizens’, and political society,
composed of ‘population’. Population groups, unlike citizens,
are not the product of rational contractual association, but rather,
are the target of the ‘policy’ of the legal bureaucratic apparatus
of the state. The civil society of citizens, shaped by the normative
ideals of western modernity, excludes the vast mass of the
population, towards which it assumes a ‘pedagogical mission’
of enlightenment.

On the other hand, in order to understand the principles that
govern political society, we must begin with the relationship of
the ‘development state’ to population, which it attempts to
regulate through the governmental form of ‘welfare’. Political
society – parties, movements, non-party political formations –
channelises popular demands on the state through a form of
mobilisation we call democracy. “The point is that the practices
that activate the forms and methods of mobilisation and parti-
cipation in political society are not always consistent with the
principles of association in civil society”. This distinction, it may
be noted, is more usefully understood as a conceptual distinction
than as representing two distinct spheres. Democratic aspirations
in other words, often violate institutional norms of liberal civil
society.

It is in this context that we need to understand the rethinking
of constitutionalism as a self-evidently democratic exercise. By
‘constitutionalism’ here I refer to a specific method adopted by
modern democracies of safeguarding the autonomy of the self,
whether conceived of in terms of the individual or the community.
By historicising this method, we remind ourselves, to use Upendra
Baxi’s words, that “much of the business of ‘modern’ consti-
tutionalism was transacted during the early halcyon days of
colonialism/imperialism. That historical timespace marks a
combined and uneven development of the world in the processes
of early modernity…[c]onstitutionalism inherits the propensity
for violent social exclusion from the ‘modern’ ”.35

It is this aspect of constitutionalism I find missing in the
accounts of Indian democracy discussed earlier. Sumit Sarkar’s
account of the emergence of democracy in India does acknowl-
edge conflict, but his focus is on anti-liberals, the Hindu right-
wing, who are recognised as significant adversaries. So the
conflict is seen as that between the traditional elites, bent on
preserving privilege, and the modern elites, using the resources
of modernity to build a new order. Sarkar gives two examples
of colonial education in Bengal, for example, in which women
and lower castes were able to use education to challenge patri-
archal and brahminical social hierarchies.36 However, the opera-
tion of power, the exclusions set in place in the process of

Constitution-making, go far beyond a simple tradition/modernity
or even a liberal/anti-liberal conflict. I am pointing to the pos-
sibility that what are considered the ‘liberal’ features of the
constitution could serve a purpose other than ensuring demo-
cracy, if we take seriously my suggestion that the Constitution
marks one moment in the arrival of ‘modernity’ in India. Secu-
larism has not always been even ‘democratic’ – Sarkar goes so
far as to concede that in India, secularism’s close association
with the ‘nation-building’ project has strengthened its assimi-
lation with ‘statist endeavours’, and to this extent, arguments
denouncing secularism for being authoritarian and centralist do
have a point. However, this was not inevitable, he argues, for
secularism can also be democratic. We could concede that
possibility – but the point is that in India secularism took the
form it did.37

The other accounts we have discussed here avoid any
acknowledgement of power and conflict at all. How accurate is
it to see the Constitution as a document emerging from reasoned
debate among adversaries, representing different, even conflict-
ing points of view, in which a balance was reached, or sought
to be reached, between individual and community rights, between
centre and states? Let me suggest in advance that what we will
find when we look at the debate over the first amendment bill,
is that rather than people trying to understand one another, there
are people talking past one another, that opposing motivations
come together to produce apparent agreement. These varying
motivations and values come to fall into an apparent consensus
that we tend to recognise in terms of existing codes – ‘liberal
democratic’, ‘bourgeois’, ‘Hindu right’ and so on. If we remove
this familiar grid, however, we may be able to tell a different story.
As Chantal Mouffe points out, “To envisage politics as a rational
process of negotiation among individuals is to obliterate the whole
dimension of power and antagonism”, that is to say, it is to obliterate
the ‘political’ itself. However, “to negate the political does not
make it disappear, it only leads to bewilderment in the face of
its manifestations and to impotence in dealing with them”.38

Let us turn now to the first amendment and to the circumstances
in which it was thought to be necessary, to explore the questions
I have raised.

II
Debating the First Amendment

Once the Constitution came into effect, the courts came up
with a series of judgments that held up constitutional provisions
on both property and special provisions for disadvantaged citi-
zens, and struck down state government actions curbing freedom
of speech as unconstitutional.39 The first amendment bill was
introduced in May 1951, and the three significant changes it
proposed were (a) the addition of Clause 4 to Article 15, by which
government was enabled to make special provisions for backward
classes of citizens, (b) the insertion of 31a and 31b, by which
government acquisition of land could not be challenged on
grounds of inadequate compensation and the Ninth Schedule was
created, in which land reform legislation was to be placed,
protecting it from judicial review and (c) Clause c was added
to Article 19, by which government could limit freedom of speech
“in the interests of the security of the state”. This latter was a
wider formulation than the earlier “overthrow of the state”.

The amendment was introduced in a parliament that was both
unicameral, the Rajya Sabha not having been constituted yet, and
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provisional, for the first general elections were yet to take place.
In response to those who argued that the provisional parliament
was not competent to amend the Constitution, Nehru argued, in
the characteristic style of one with a “pedagogical mission of
enlightenment” (to use Partha Chatterjee’s phrase referred to
earlier), that surely those who had framed the Constitution were
competent to amend it.40

In this section we will look at the debate over these amendments
in the Lok Sabha, tracing the network of interconnections be-
tween the three articles.

Article 31 – Property and the Bourgeois State

To begin with Article 31 then, and the logic of the passive
revolution. I refer here of course, to Sudipta Kaviraj’s well known
development of the Gramscian notion to explain the pattern of
development adopted by the Indian state. That is, for a thorough-
going bourgeois revolution to be effected, for industrialisation
to take place, a domestic market must be built up by reducing
poverty in the countryside. This can only be done by effective
land reforms, which have been legislated but never effectively
implemented because of the influence of landed interests in
the coalition of ruling classes. The entire planning process
until the 1980s has therefore been an exercise in trying to
promote industrialisation without the radical transformation of
agriculture.41

Sudipta Kaviraj characterises the Indian state as bourgeois in
three senses42  – it has a bourgeois legal system, property structure
and institutions of governance revealed in the Constitution.
Second, the institutions of planning explicitly acknowledged the
state in the reproduction of capital and in setting economic targets
in a way compatible with bourgeois developmental perspectives.
Third, the bourgeoisie exercises leadership function in the coa-
lition of classes which controls the state.43

As we have seen, the courts had been holding up many of the
land reform legislations. In the Lok Sabha debates, there were
many who used the language of justice and equality when
supporting the amendment to Article 31. Thus Renuka Ray spoke
of economic and social equality44  and Pandit Kunzru agreed with
Nehru’s introductory remarks that property was not an absolute
right but was subject to the rights of the community which were
greater than the rights of the individual.45  Kala Venkatarao asked
of those who claimed high compensation, “Who compensated
the poor ryot when feudalism became the law of the land and
when free farming was replaced?”46

But Nehru’s statement, while using the rhetoric of justice too,
best captures the real imperatives behind the need to abolish
zamindari – political stability and the need to end feudal relations
in land. He pointed out that in those countries of Asia where
the ‘land problem’ had been resolved rapidly, ‘a new stability’
had been produced. He urged, “We have to think in terms of
large schemes of social engineering…not petty reforms…”47

Referring to the differing opinions of different high courts, he
said, “While we wait for this confusion gradually to resolve itself,
powerful agrarian movements may grow up…Long arguments
and repeated appeals to the courts are dangerous to the state,
from the security point of view, from the food production point
of view and from the individual point of view, whether it is that
of the zamindar or the tenant…”48

Others too saw land reforms as a means of preventing dan-
gerous revolutionary movements. Reverend D’Souza, for

example, said that he did not see the amendment to Article 31
as ‘expropriatory or purely socialistic’, rather, the right to pro-
perty is guaranteed and compensation given. That is why he
supports the amendment – “middle fortunes are a true protection
of individual liberty”.49 That these reforms were not meant to
weaken property rights as such was spelt out by T T Krishnamachari
in a letter to Nehru during discussions on the fourth amendment
later in 1954 – “We have to move to the left on agricultural
land, but moving left in industry will prevent expansion.”50  This
was what was clear to Hussain Imam too, zamindar MP from
Bihar, protesting the lack of fairness and uniformity in compen-
sation – “Whatever the law you may pass, it must not be for
zamindari alone but for all kinds of property. Property must not
be sacrosanct when it is held by black marketeers and indus-
trialists and taken without compensation when held by simple
zamindars of villages.”51 In a sharp retort reflecting modern
capitalist notions of property, Pandit Krishna Chandra Sharma
puts Hussain Imam in his place – “The other property a man
creates. Land you have not created.”52

It is significant that no one in parliament explicitly opposed
the abolition of zamindari. The debate was over whether com-
pensation should be ‘just’ and ‘adequate’. Here was the fledgling
bourgeois state putting in place the notions of legitimate and
illegitimate property.

Article 19 – Freedom of Expression
and the Nation State

The debate over this amendment reflects most clearly both the
disjuncture between civil and political society as well as the
concretising of the national movement into the nation state.
Nehru, while introducing the bill and in his other interventions,
repeatedly laid stress on two factors necessitating the greater need
for curbs on freedom of speech. First, the ‘moral problem’ posed
by irresponsible journalism. “Less responsible news-sheets are
full of vulgarity and indecency and falsehood…poisoning the
mind of the younger generation, degrading their mental integrity
and moral standards. It is for me not a political problem but a
moral problem.”53  More significantly, such newspapers ‘ped-
dling filth’ are specifically identified as ‘small sheets’ in Hindi
and Urdu ‘that do not require much capital.’54  Others supporting
the amendment also refer to “various language papers” that
contain material of which “any decent journalist would be
ashamed.”55  There are several references to ‘the vernacular
press’ as being full of ‘filth’ and ‘venom.’ The civil society elite
with their pedagogical mission are here displayed in all their
civilised horror at what goes on in political society in the name
of free speech.

The second reason offered is, ‘great peril and danger to the
state’. Nehru makes mysterious references to ‘a time of grave
danger…’ ‘…a kind of pre-war state of deep crisis’, ‘a challenge
comparable to the challenge of war’. Of course the background
is Telangana, where the armed peasant insurrection led by the
CPI was in full force. However Nehru makes only a fleeting
reference to this – “whether it was in Telangana or wherever it
may be.”56  Later he is more explicit – “Every state must have
the right of…’police power’…Every state has to defend itself
against an external enemy or an internal enemy, and freedom
is limited for that purpose.”57

An impeccably liberal argument opposing these restrictions is
made by the Hindu right-wing leader, SP Mookerjee, perhaps
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because the Hindu Right is so thoroughly crushed and marginalised
by the Indian state at the time. “No country can be governed by
force or by coercion,” he argued, pointing out that existing
provisions of preventive detention and the exceptions to Article
19(2), as well as the criminal law were sufficient to handle the
situation as described by Nehru. Referring to the new provision
of restrictions on freedom of expression in the interest of “friendly
relations with foreign countries”, Mookerjee demanded to know
if this would preclude criticism of foreign countries, but more
importantly, he declared – “If I hold that this partition has been
a mistake and has to be annulled some day or the other, why
should I not have the right to agitate for it?”58  In response, Pandit
Krishna Chandra Sharma tells him, “the Constitution is based
on the old India being partitioned. So to rise in revolt against
Pakistan is to rise in revolt against the Constitution itself.”59

A number of members defend the restrictions on the grounds
that our ‘ignorant and illiterate’ population is ‘easy to mislead’,
unlike in other countries where ‘long exercise of freedom’ has
instilled discipline and restraint;60  that the ‘phlegmatic English
character’ does not ‘respond to incitement’ as easily as Indians
do, so it is not useful to follow the English precedent;61  that
unlike in America, ‘our people…are living, some in the 16th
century, some in the 17th…’62

At the same time, the elite represented in parliament is sus-
picious too, of the state governments, another manifestation of
political society in Partha Chatterjee’s sense. Frank Anthony fears
that state legislatures might use such powers to crush political
opposition,63 and Durgabai that state governments may be in-
fluenced by local considerations or by “the will of the majority
party there.”64  Nehru agrees that he too would have liked such
a limitation, both in the interests of uniformity as well as because,
as he disarmingly confided, “…it is possible for a state assembly
sometimes to do something which you and I might not
approve of.”65

 It is left to B R Ambedkar to point out that since ‘public order’
is covered by this amendment, which is under state legislative
jurisdiction, either this amendment must give powers equally to
centre and states, or the amendment itself would have to be
ratified by state legislatures, which would delay the amendment
considerably.66  Thus he refused to participate in the debate on
the terms that have been set – that is whether or not state
governments can be trusted not to misuse the amendment. Again,
it is instructive to look at the reasons why Ambedkar supported
these restrictions on the freedom of expression. He makes no
reference at all either to immorality or to the need to protect state
security. Rather, he focuses on ‘public order’ and ‘incitement
to offence’. Specifically, he gives instances and ‘concrete cases’
– social boycott of scheduled castes by caste Hindus in a particular
village and the prevention of a scheduled caste person from using
a well. He asked if the definition of incitement to violence should
be extended to cover situations “where one community does
something in order to harm or injure another community.”67

There are then, at least three positions on freedom of speech
during the debate on the first amendment, not easily amenable
to a simple recuperation along democratic/anti-democratic or
liberal/anti-liberal lines – Nehru’s authoritarian statism,
Mookerjee’s classic liberalism and Ambedkar’s severe distrust
of unrestricted freedom of expression in a society marked by
extreme inequality and inhuman oppression. Nevertheless,
Ambedkar is not unproblematically seduced by the statist argu-
ment, as is clear from his refusal to back Nehru’s reasons for

the amendment. What we see here is a playing out of our post-
colonial dilemma at a historical moment when the nation state
is still imbued with the legitimacy of the anti-imperialist struggle,
but is in the process of consolidating itself along lines that show
a sharp break with its earlier radical agenda.

Article 15 – The State and Community

Here lies the root of our post-colonial misery: not in our inability
to think out new forms of the modern community but in our
surrender to the old forms of the modern state. If the nation is
an imagined community and if nations must also take the form
of states, then our theoretical language must allow us to talk about
community and state at the same time. I do not think our present
theoretical language allows us to do this.68

Ambedkar was one of those who did attempt the task of talking
about community and state at the same time. In a study of
Ambedkar’s turn to Buddhism, Martin Fuchs says, “He pursued
what one might term a counter-modern modernist project.” That
is, in the modernist style, he thought of religions as representing
competing interpretations of the world, and used the yardstick
of universalist reason to subject them to a test. However, he did
this, not in order to disown religion but to develop what Fuchs
calls a ‘civic religion.’ Buddhist dhamma was for him, a way
of replacing religion with an ethics of social action. Dhamma
becomes a ‘post-religious religion’ in a search for “a community
religion of self-respect.”69  For Ambedkar then, the dalit identity
was not borne by individual citizens, but by a community, and
mass conversion to Buddhism was the way to offer Hinduism
an irrefutable challenge.

The rights of this community had to be protected by the state,
for society was corrupt and violent. Thus, as Upendra Baxi
points out, Ambedkar departed from the contemporary liberal
paradigm of rights and justice. That is, rights borne by the
community are not constraints on the power of the state, rather
they are legal entitlements protected by the state, that constrain
other members of society. The state therefore had the power to
redefine the cultural practices of society. In developing this
understanding Ambedkar anticipated later developments in
theories of rights.70

It is this understanding that animates the amendment to Article
15 that would enable government to make special provisions for
backward classes. Nehru outlined a complex understanding of
group rights as defensible in a democracy – “The whole con-
ception of the Fundamental Rights is the protection of individual
liberty and freedom…That might be said to be the dominating
idea of the 19th century…Nevertheless…other additional ideas
came into the field that are represented by our Directive Principles
of State Policy. If in the protection of individual liberty you
protect also individual or group inequality, then you come into
conflict” with the Directive Principles. In an interesting defini-
tion, he characterises Directive Principles as “representing a
dynamic movement towards a certain objective,” while Funda-
mental Rights represent “something static, to preserve certain
rights which exist.”71

Nehru took pains during the debate to establish that enacting
special provisions for backward classes is not ‘communalism’,72

a charge made by several members.73  Nevertheless, in a revealing
aside, he says, “I do not particularly like the words ‘backward
class of citizens’. What I mean is this: it is the backward individual
citizen that we should help. Why should we brand groups and
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classes into backward and forward?” At this, several MPs in-
terject ‘That is the point.’74  KT Shah argues that by using the
phrase backward ‘classes’, ‘citizens’ retreats to the background.75

Nevertheless, uncomfortable though he and others were with
relinquishing the language of individual citizenship rights – in
this context, in effect a mask for privilege – the nature of
participation in the anti-imperialist struggles and the pressures
from political society ensured that community identity had a
central place in the Constitution.

Ambedkar spells it out when he responds to arguments com-
plaining that special provisions for backward classes will dis-
criminate against those from other castes. Syamnandan Sahaya,
for example, argues that the amendment, by making special
arrangements for backward classes, violates Article 29 (2), which
prohibits discrimination on grounds of caste.76  Ambedkar states
categorically, “…it is impossible to make any reservation which
would not result in excluding somebody who has a caste…[T]here
is no Hindu who has not a caste…”77

It is interesting that while the politics of the anti-imperialist
movement never centred around the individual and individual
rights, there is a continuous discomfort expressed in parliament
at the marginalising of individual rights and individual identity.
In these debates, there is an implied model of democracy at work,
which “we” must try to match, or at least, offer reasons for not
matching. For instance, Nehru says, referring to the Madras High
Court order which struck down the government order reserving
seats on the basis of caste, that from one point of view, it was
a valid judgment because “…if communities as such are brought
into the picture, it does go against certain explicit or implied
provisions of the constitution”. I have emphasised the word
‘implied’ because Nehru seems to be suggesting that if an
individualistic bias is not immediately visible in the Constitution,
it must be implicit, because constitutions are supposed to centre
on the individual citizen. Nevertheless, he continues, despite this
implied provision, “we have to deal with the situation where for
a variety of causes for which the present generation is not to
blame…there are groups, classes, individuals, communities…who
are backward”. Even more telling is the hope he expresses, that
eventually, every individual will think, not of his group or caste
but of the ‘larger community’. That is, his ideal situation ulti-
mately, is not one where individual citizens are actors, but where
they form another community that transcends smaller groupings,
the community of the nation.78

Conclusion

In this interpretation of the first amendment act I have tried
to demonstrate that the three main amendments that it made to
the Constitution are intrinsically linked, and reveal three different
aspects of the nation-building project of India’s modernising
elites. I have suggested that we would find it difficult to locate
the faultlines very clearly across liberal/anti-liberal, secular/
communal or democratic/anti-democratic lines. For the logic that
operates is the logic of ‘our’ modernity, of the postcolonial
bourgeois state – caught in the throes of the passive revolution,
emerging as nation state from the national movement, and trying
to work out the tension between the liberal theory of the individual
and the postcolonial experience of ‘incomplete’ individuation
and lived community identity. All this within a democratic
framework that interwove modernisation, industrialisation and
secularism into one strand.

How do we understand the disjuncture between the Supreme
Court’s continuous attempts to prioritise individual rights and
the parliament’s insistence on other bearers of rights – the
community, the larger society, the nation state? It seems to me
that the judges of the Supreme Court, being unconstrained by
democratic accountability, remained untouched by the pressures
of ‘political society’. The Supreme Court, therefore, could con-
tinue to uphold an impeccably ‘liberal’ version of rights such
as it imagined to be prevalent in the ‘civil society’ of the west.
The parliament on the contrary, had both to be directed by political
society as well as to control it. What we see in the first amendment
act is the logic of this situation.
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