
Patents Bill Retains Drug Patents 
National Interest Demands Their Abrogation 

S S Sokhey 

The registration of drug patents for process only and the endorsement of the patents with the words 'licences 
of right', which are among the major changes proposed 01 the Patents Bill introduced in Parliament in the last session, 
will in no way break the monopoly of the patentee and his licensee under present Indian conditions. They will con
tinue to exploit the suffering of the Indian people to extract high profits. 

Our national interest in this sphere demands nothing short of complete abrogation of patents. The fear that 
this will discourage research in the country is baseless; on the contrary, it will stimulate research by opening out a 
whole new field for Indian scientists in developing known processes into fully workable forms. 

For fast development of the Indian drug industry to supply the population with the widest range of essential 
drugs and pharmaceuticals at low prices, along with the abrogation of patents it is necessary to go back to the 
original Soviet plan for the drug industry submitted in 1956. 

W HILE introducing the new Pat
ents Bill , T N Singh, Union Min

ister for Industries, rightly referred to 
the special provisions in regard to 
drugs and invalid foods. Truly, drugs 
are things apart, as they deal with the 
alleviation of human suffering and sav
ing of lives and, therefore, they re
quire a treatment different from other 
items. With the introduction of the life-
saving drugs like sulphonamides, anti
biotics and harmones and insecticides, 
like DDT, a new era in the history of 
medicine has begun. These life-saving 
drugs have become an essential tool in 
the practice of medicine. But the high 
prices at which they were and are sold, 
put them out of the reach of most of 
the Indian people and even public hos
pitals cannot afford to use them ade
quately. 

Earlier Decision Reversed 

This had caused the Government a 
great deal of concern. It conducted 
extensive investigations and consulted 
leading scientists and technologists of 
the country, In August 1963 the 
Cabinet had taken the decision to make 
inventions in drugs and foods non-
patentable in the forthcoming Bill, 
both as regards process and product. 
This I was told by Jawaharlal Nehru. 
But early in 1964, it was represented to 
the Government that if we ceased to 
register patents for drugs, though it 
might not very much affect us in the 
manufacture of drugs because we did 
not need much aid, it would psycholo
gically upset manufacturers in other 
fields, whose aid and know-how we 
badly needed. 

This argument has no validity. Al l 
the important firms know that differ
ent countries make patent laws to 
suit their own needs and they are 

accustomed to this practice. It was 
sheer pressure tactics. But our Govern
ment yielded and decided to retain 
the drug patents with minor modifica
tions. The life of the patent was reduc
ed from 16 years to 7 years, the royalty 
was fixed at 2 per cent and the patents 
were to be only for process. Now, 
when the Bill is actually presented to 
Parliament, the life of patents is extend
ed to 10 years and the royalty raised 
to 4 per cent. The patents will still be 
for process only, and they would be 
endorsed with the words "licences of 
right". The Union Minister believes, as 
he said in his speech, that these new 
provisions will make medicines readily 
available to the public on reasonable 
competitive prices and domestic pro
duction and development in the field 
of drugs will not be hampered by mono
polies, while a reasonable return would 
be ensured to the inventors and 'he 
cost of research would he met. It is 
obvious that vested interests have 
again exerted enough pressure to make 
the Union Minister entertain these false 
hopes, in spite of all evidence to the 
contrary. The only thing that his legis
lation will achieve wil l be to maintain 
the monopolies and enable them to 
make huge profits at the cost of the 
Indian people who wil l have to continue 
to pay high prices for their drugs. 

Persistent Demand for Abrogation 

Soon after our liberation, year after 
year, the Pharmaceutical and Drug Re
search Committee of the Council of 
Scientific and Industrial Research, Gov
ernment of India, on which were re
presented the important agencies enga
ged in research on and the manufacture 
of drugs both in the public and private 
sectors, passed resolutions asking Gov
ernment to abrogate drug patents. The 

Committee in 1958 (when the represen
tatives of foreign drug firms and their 
Indian collaborators had not yet cap
tured PAMDAL, Pharmaceutical and 
Allied Manufacturers and Distributors 
Association Ltd, which has since con
ducted extensive misleading propaganda 
in their commercial interests) once 
again passed a resolution to stress their 
demand that the Government abrogate 
drug patents. They represented to the 
Government that "for the further pro
gress of drug research and drug pro
duction and for the development of 
drug industry in all its aspects in India, 
the patent laws constitute a great hin
drance in the exploitation of many 
processes". The committee, therefore, 
strongly recommended "that immediate 
steps should be taken to abrogate the 
patent laws as applied to drugs and 
pharmaceuticals", They sent the resolu
tion through the Director-General, 
Council of Scientific and Industrial Re
search, to the Governing Body of the 
Council over which Jawaharlal Nehru 
presided. 

A Hindrance to Research 

The significance of the remark that 
the patent laws constitute a great hin
drance to the exploitation of ordinary 
processes for production and research 
is realised if we recall that when during 
world War II the British Government 
itself had to take up manufacture in 
a large way, it appointed a Cabinet 
Committee to look into the patent 
system. This committee came to the 
conclusion that patents are now taken 
by big enterprises largely to pre-empt 
a field of research and thereby prevent 
others from doing research in it . Thus 
the patent system, they thought, stifled 
research. They recommended that, to 
meet this evil, patents should be anro-

1849 



December 18, 1965 THE E C O N O M I C W E E K L Y 

gated or held only by Government. 
The British Medical Council insisted 
that this action must be taken at least 
in the case of patents for drugs. 

The one-man Committee of Justice 
Rajagopala Ayyangar appointed in 1938 
to conduct an enquiry to see if our Pat
ents Act was conducive to national in
terests came to the conclusion that 
although the patents system in India 
had been in existence for 100 years it 
had failed to serve its objective which 
was to benefit the trade and industry 
of this country and the system had been 
generally detrimental to the national 
economy. Even this conclusion is very 
much of an understatement, when it is 
applied to drug patents. In spite of this, 
Justice Ayyangar recommended the 
continuation, in a modified form, of 
patents as, in his opinion, patents sti
mulated research. 

Patents Do Not Encourage Inventions 

Shortly after the report of Justice 
Ayyangar, the report of the American 
Senate Committee, presided over by 
the late Senator Kefauver, was publish
ed. This Committee had made an ex
haustive investigation lasting for two 
years into the working and practices of 
the drug industry, the first investiga
tion of its type ever carried out in 
modern times. 

The Committee held numerous pub 
lic hearings at which the leading drug 
manufacturers of the United Slates gave 
evidence and had their full say. The 
Committee's report throws a flood of 
light on the practices of the manu
facturers and how they exploit drug 
patents to rigidly control the market 
to make excessive profit at more than 
double the rate of those made by US 
manufacturing industries as a whole, in
cluding oil, steel, automobiles and che
micals. The report flatly controverted 
Justice Ayyangar'.s view. The Commit
tee said "The conclusion would appear 
to be warranted that in this industry 
the mere existence of patent protec
tion is not a guarantee of invention, nor 
its absence much of a barrier''. 

This is borne out by the fact that 
though the United States started giving 
full patent protection for drugs in 1790, 
that country made no outstanding dis
covery until the last 20 years. Since 
then inventions in drugs have been due 
to factors other than the patents. The 
great drug break-throughs of modern 
times, such as insulin, vitamins, the 
first sulpha drug (Sulphanilamide). the 
first antibiotic (penicillin) and the first 
tissue culture live virus vaccine (polio 
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vaccine) were made in public laborato
ries by scientists who were not work
ing for monetary gains and did not take 
out patents. 

The existing laws and even the 
amendments proposed in the new bil l , 
as 1 shall show below, confer monopoly 
rights on the drug patent holders in 
that only their products can be sold in 
the market and at prices fixed by them. 
Until recently they have used this 
monopoly to mercilessly exploit the 
protected market over half a century to 
extract enormous profits, but they had 
shown no desire whatsoever to put up 
any drug plants in the country. The 
Government's Pharmaceutical Enquiry 
Committee found as recently as in 1954 
that no drugs were made in India and 
said that "the drug industry in India 
may be considered to be non-existent". 
The situation was no better in 1956. 
The Soviet Expert Committee invited 
by the Government of India surveyed 
the whole field and came to the same 
conclusion. 

India : The Victim of Patents 
A large proportion of our drugs came 

from the United States and even now 
those made in the country are produced 
in collaboration largely with American 
firms from penultimate compounds im
ported from USA and sold at about 
the same price as the imported drugs. 

The Kefauver Committee cites India 
as an example of the disastrous effect 
of patents on the prices of drugs. It 
says: "India which does grant patents 
on drugs, provides an interesting case 
example. The prices in India for the 
broad-spectrum antibiotics, Aureomycin 
and Achromycin, are among the high
est in the world. As a matter of fact, 
in drugs generally, India ranks among 
the highest priced nations of the world 
—a case of an inverse relationship bet
ween per capita income and the level 
of drug: prices." 

Thus not only large sums of money 
were drained out of India, but the high 
prices put life-saving drugs beyond the 
reach of most of our people. 

This exceedingly unsatisfactory situ
ation had to be met. In 1955 the Gov
ernment of India's attention was drawn 
by me to a very effective, inexpensive 
and friendly way of solving the pro
blem. The Soviet Union was appronch-
ed and in 1956-57 offered India free 
technical assistance and know-how and 
a loan of 80 million roubles (old) on 
easy terms which made the loan almost 
a free gift, to put up four large plants 
to give India a fully integrated drug 
industry to make the country entirely 

free of foreign imports of its require
ments of intermediate chemicals, syn
thetic drugs, vitamins, antibiotics and 
hormones. These plants were intended 
to be completed and functioning by the 
end of 1960, to supply the country more 
than three times the amount of drugs 
we were then importing and with a 
capacity to treble their production. This 
would have saved the country over 60 
crores of rupees in foreign exchange a 
year and made drugs available to the 
hospitals and public at very low prices. 

But the vested interests, largely the 
members of PAMDAL and its foreign 
bosses holding patent rights which were 
making cent per cent profit on their 
imported drugs, used the good offices 
of the Development Council which 
lacked any adequate knowledge of the 
practices of the drug manufacturers to 
see that the agreement with Soviet 
Union was not signed or at least the 
signing was delayed. Consequently, the 
agreement was not signed t i l l June 
1962 and even then in a mutilated form. 
The basic plant which was to produce 
to begin with 94,600 terns of raw che
micals and 33,200 tons of intermediate 
chemicals with arrangements to increase 
its production several fold, from which 
drugs were to be made, was left out 
and handed over to a German firm 
which has now refused to build it. 
Then again, the plant which was to 
have made 2,400 tons of 65 synthetic 
drugs and vitamins with facilities to 
increase the capacity of its production 
several fold was cut down to 800 tons 
of 20 drugs and hormone plant was left 
out. Worse still the synthetic drug plant 
is being installed at Hyderabad where 
the plant will find great difficulties in 
getting rid of its chemical effluent; so 
even this small plant has no future. 

Powerful Friends at Court 
During the time the signing of agree

ment with the Soviet Union was delay
ed, the foreign patent holders, mainly 
American firms, saw that their lucra
tive market was in danger, they on the 
basis of their patents, hurriedly obtain
ed licences from their friends in court 
to start a number of plants in collabo
ration with Indian parties or on their 
own and thus ruined the Soviet-inte
grated project. 

They had truly powerful friends at 
Court. When Morarji Desai went to 
USA in 1958, the leading American 
technical journal Chemical and Engin
ering Notes (November 24, 1958 p 73) 
printed a photograph of Morarji Desai 
with the caption: "Much negotiating 
took place between government and 
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company men before Merck's Indian 
venture got a green light". The article 
under it said, inter alia, ''Merck's entry 
in Indian pharmaceutical makes friends, 
future profits and helps sideswipe 
Soviets . . .Drug officials started ... 
looking at India about two years ago, 
just as the Russians began a big push 
to have India freed from the depend
ence on Western chemicals and phar
maceuticals. Soviet engineers, loans and 
all else needed would be provided if 
the Indians would take USSR .help and 
build the stats-owned industry . .. 

"Fortunately for the Free World, 
Merck and other US and Western drug 
and chemical firms have not been idle 
since. . , 

"Merck's efforts have helped in part 
to stall this Soviet offensive; however, 
Knoppers fully admits that eventually 
some products in this area wi l l be pro
duced using Russian knowledge and 
all But the original Soviet offer, which 
was all-embracing (and somewhat obso
lete technologically, some say), is shelv
ed, and the Indian Pharmaceutical In-
dustry w i l l not be a government mono
poly" (italics mine). 

The plants so started by the foreign 
patentees still make drags largely from 
imported penultimates but not from raw 
materials, and sell them at almost the 
same price as the previously imported 
drugs, and make huge profits. Accord 
ing to the Reserve Bank of India Bul
letin (November 1964) these? foreign 
firms had since 1958 invested Rs 5 
crores and had by 1964 already taken 
out of the country Rs 4.9 crores in 
foreign exchange in the form of royal
ties, charge of technical aid and profits. 
This drain wi l l continue to increase 
over the years. 

Drug Prices Exorbitant 
The present drug prices are admit

tedly exorbitant and this was brought 
to light during World War II in the 
early 1940's when sulphathiazole came 
on the market. The drug was Imported 
and sold in India at Rs 800 a pound 
from chemists' shops. It was a great 
new invention in medicine. But the 
high prices charged kept this wonder
ful drug out of the reach of the Indian 
people. The young brilliant chemists at 
the Haffkine Institute under my direc
tion took up the matter to sec whether 
the drug could be produced cheaper. 
They were successful in inventing a new 
process other than the process patented 
under which the drug was being sold 
and obtained a patent of their own. 
They were provided wi th the necessary 
pilot plant, the first of its kind in 
India, and they started producing it at 

Rs 17 a pound in semi-commercial 
quantities and that too from imported 
intermediate chemicals. The Institute 
started supplying this drug at Rs 20 
a pound to the hospitals in Bombay as 
no element of profit was involved. This 
was the first instance that brought to 
our knowledge that drugs were being 
sold at prices much higher than, the 
cost of production. 

Later the Kefauver Committee esta
blished that the drug companies sold 
their products roughly at about 17 to 
20 times the cost of production. To 
give an example: tetracycline (sold 
under different brand names) cost the 
makers-47 cents for 16 capsules of 250 
mg each. These 16 capsules of tetra
cycline as well as those of Chlorotctra-
cycline and Chloramphenicol were sold 
to chemists in the United States at the 
uniform price of $5.10 with a suggest
ed price of 18.50 to the consumer, while 
the same 16 capsules were sold at 
11.19 to chemists in Argentina which 
not only does not grant drug patents 
but also controls drug prices. The re
presentatives of the American firm 
admitted before the Committee that 
they made a profit even at that sale 
price. The same 16 capsules which now 
perhaps cost the makers even less 
than Rs 2 are being sold in India at 
Rs 20. 

Factors Underlying High Prices 
Since the Kefauver Committee was 

an official committee it could and did 
obtain detailed statements of accounts 
of 22 leading drug firms of the United 
States for the year 1950. Their "out
put worth $2.3 billion cost the 22 
producers less than one third of this 
amount to manufacture; the industry's 
gross margin on drug operations alone 
came to no less than 67.9 per cent of 
sales. Fully three quarters of the mar
gin (or more than half of the indus
try's receipts) was either used to pro
mote the sales of Us products or went 
into profits. Indeed, promotion and 
profits before taxes in the drug opera
tions of the 22 firms exceeded the 
combined costs of production, re
search and administration and all 
other expenses." Be it noted, that the 
whole amount invested on research 
was no more than 6.2 per cent and 
yet research is blatantly cited as the 
principal justification for high drug 
prices. 

The entire American drug industry 
including these 22 firms spent in 1958 
as much as $750 million on advertis
ing and sales promotion. They lavish
ly printed circulars and brochures, 
advertisements in medical journals and 

employed about 20,000 super salesmen 
costing about $15,000 each a year to 
visit physicians. This wasteful ex
penditure compares ludicrously with 
$200 million which the U S A spent 
in that year on all its medical schools. 

The Union Minister of Industries, 
while introducing the bi l l , attached a 
great deal of importance to the propo
sal to grant in future drug patents 
only for the process and not for the 
product. It is believed that new pro-
cesses could be developed to make the 
same d rug and thereby prevent the 
patentee from establishing a monopoly, 
This provision is taken from the Pa
tent Laws of developed countries with 
highly developed chemical industries 
where experience and facilities exist 
for developing new processes. But 
even there this is not usually done be
cause commercial firms do not invade 
each other's territory; they resort to 
finding alternative molecular modifica
tions. 

Licences of Right 
In our country the situation is very 

different. Since our chemical industry 
is still in its infancy, we have to build 
our drug industry on the basis of 
known processes. There is no alterna
tive and this is the only right policy 
to adopt. In this regard we must keep 
in mind the very valuable advice which 
P M S Blackett, Nobel Laureate, gave 
us in a public lecture in Delhi in 1963. 
He stressed that we should not waste 
our talent and resources to find new 
technologies, we should build up our 
industries on processes known to the 
developed world t i l l we catch up with 
them. The patent specifications for 
known process can be readily obtained 
for a very small charge from any coun
try where the specifications have been 
filed. The patent specifications never 
reveal all the details of the process, yet 
there is enough information for Indian 
talent to work on and develop com
plete processes. This has several ad
vantages; in the first place one does 
not have to pay royalty at all and 
secondly it gives a chance for Indian 
scientific and technical talent to deve
lop. After all the most important 
asset of the country is highly deve
loped talent. So we must make every 
effort to build our industry on the basis 
of known processes. If we use any 
foreign patents, we can always make 
ex-gratia payments to foreign patentees 
when necessary. 

The endorsement of each drug 
patent with the words 'Licences of 
right' implies that any one interested in 
the exploitation of the patent shall be 
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entitled to set a licence for it from the 
patentee. This of course wil l make the 
obtaining of licences easy but the 
Indian firms wi l l sti l l have to go to the 
patentee to obtain the licence. Because 
the Indian firms often lack knowledge 
of chemical technology, they are bound 
to go to the patentees for their know-
how, and thus become dependent on 
them. Indian firms find it cheap to 
carry out the processes under the pa
tentees' instructions and do not employ 
any highly trained scientific staff and 
thus give no chance to Indian talent 
to develop. When foreign firms start 
their own plants or in collaboration 
wi th Indian firms, matters are 
even worse. The foreign patentees 
control every thing and the Indian 
collaborator merely carries out the pro
cess under the supervision and direc
tion of the foreign patentees. 

What is equally bad is the fact that 
since the Indian licensee depends on 
the foreign patentee for the know-how 
the latter uses all the pressure at his 
command to see that the licensee sells 
the drug at the same exorbitant price 
as the patentee himself. Indian firms 
are unfortunately not averse to making 
high profits. Furthermore, when one 
Indian firm has taken out a licence to 
manufacture a drug, another Indian 
firm is not likely to take another l i 
cence to make the same drug. This 
wi l l cut out all competition. The 
'Licences of right like the process pa
tent would not, therefore, cut out the 
patentee's monopoly to sell the drugs 
at exorbitant prices. 

Misleading Propaganda 

Pamdal has been carrying on mis
leading propaganda to establish that 
the high prices are due to high cost of 
production in spite of the clear findings 
of the Kefauver Committee to the con
trary. They mention a few factors 
which increase the cost of production 
in India, such as the high price of in
digenous intermediate chemicals and 
their low quality, loss of solvents due 
to high temperature, high cost of im
ported equipment and production of 
drugs in numerous plants in small 
quantities. Whatever importance one 
may be inclined to attach to these fac
tors, they certainly do not raise the 
cost of production twenty-fold or even 
ten-fold. . However the fact remains 
that it was Pamdal and its foreign 
bosses who prevented the Soviet-aided 
integrated project from going through 
under which intermediate chemicals 
would have been produced in very large 
quantities in one plant and, similarly, 
all the synthetic drugs would also have 

been manufactured in one large plant. 
Therefore, it is Pamdal and its friends 
who are guilty of having created the 
present unsatisfactory situation. Obvi
ously, it is absurd that in the 1960's 
chemical drugs should be made in 
hundreds of small plants. 

Then again, Pamdal is talking a great 
deal about the research laboratories 
that foreign firms have started in 
India and the huge expense they in-
cur on them This, of course, is also 
a misleading statement. The amount 
of money being spent on drug re
search in India, as in the United 
States, is relatively small as compared 
with the expenses incurred on sales 
promotion and profits. Anyhow, the so 
called research laboratories have not 
invented any new drugs that one has 
ever beard of. 

Then again, Pamdal asserts that the 
prices of drugs produced under patents 
are not higher than the prices of non-
patented drugs. This is contrary to 
evidence. Not only are the prices of 
drugs produced under patents 17 to 
20 times the cost of production, as 
indicated above, but what is worse 
still Is that the sale prices of drugs, 
produced under patents are kept undi
minished for years. For instance, the 
prices of broad spectrum antibiotics, 
Aureomycin, Chloromycetin, Terramy-
cin and Tetracyclic which are produced 
under patents and which cost the 
makers only 47 cents for 16 capsules 
of 250 mg each, were kept unal
tered from 1951 to 1960 at $5.10 to 
the chemists and $8.50 to the consu
mer in U S A; only recently was a 
small reduction of 10 per cent effect
ed. During the same period the 
bulk prices of unpatented antibiotics, 
penicillin and streptomycin, fell by 
about 90 per cent from 25 cents to 2.1 
cents per mega unit and from 32 cents 
to 3.6 cents per gramme respectively. 
Similarly, numerous molecular modifi
cations of sulphadiazine and sulpha-
merazine, of which patents have now 
expired, are selling at more than 10 
times their prices. 

Abrogation, Only Solution 

From what I have said above, it is 
perfectly obvious that the registration 
of drug patents for process only and 
the endorsement of the patents with 
the words 'Licences of right' would in 
no way break the monopoly of the pa
tentee and his licencee under the pre
sent Indian conditions. They wi l l still 
continue to exploit the suffering of 
the Indian people to extract high pro
fits. 

The other point that the Minister 

makes, the seed to reward the inven
tor, arises from utter ignorance of the 
present position of the drug industry. 
Scientists are employed by private en
terprises or public laboratories, and in 
order to get their jobs they are re
quired to write off their right to any 
inventions they may make in favour 
of the employer. In the modern times 
because of the necessity of putting up 
big plants, no. Inyentor has the means 
to start a plant of his own; such en
deavours have become too expensive 
for individual research scientists. 
Therefore, the question of rewarding 
the inventor does not arise; the enter
prises make all the money through 
their sales, Furthermore, as I have 
said above, research is a very insigni
ficant part of the total cost of produc
tion. 

The only possibly solution of our 
problem is to abrogate drug patents 
altogether. I stress that it would in no 
Way hinder research in the country; 
on the contrary, it wi l l stimulate re
search by opening out a whole field for 
scientists to develop known processes 
into a fully workable form. The prin
ciple of non-registration of patents has 
already been established in the Bill by 
making inventions in the field of ato
mic energy non-patentable. 

More Plants in Public Sector 

The next step would be to go back 
to the original Soviet plan and put up 
with Soviet aid the large plant for in-
termediate chemicals which the Soviet 
experts had designed. The present or
ganic chemicals plant being put up is 
inadequate to meet our requirements. 

The Antibiotics Plant put up at R i -
shikesh and the Surgical Instruments 
Plant in Madras wil l make us comple
tely independent of the import of anti
biotics and surgical instruments. But 
the synthetic drug plant being put up 
at Hyderabad is not even a ghost of 
the plant originally planned. And be
cause of its location, it has no future. 
Therefore, a new drug plant, bigger 
even than the one planned in 1956 
should be set up with Soviet aid in 
the public sector at some sea-coast 
town, to make all the needed essential 
drugs, vitamins and hormones. And 
until this plant is built up, if there are 
no patents, we will be free to import 
our requirements from the cheapest 
sources not only for Government use 
but also for sale to our people by che
mists. If they are imported from the 
Soviet Union, Czechoslovakia or Hun
gary, not only is their quality fully 
guaranteed but, also, we pay for them 
in rupees. Anyhow under the Drug Act 
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