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AS is described in the Foreword. 
" t h i s is a study "of the legal 

environment for foreign investment'' 
in India, Necessarily, it is a r u n -
pendium of legal provisions and ad 
ministrative decisions on its subject-
matter, and, being such, is uneven in 
its abi l i ty to hold interest. For ex
ample, the chapters on ]"Historical 
Background" and on "Basic Legal 
Structure" must, to any person con

versan t wi th India, sound elementary, 
and appear necessary only to the 
extent that may make the book ap
pear all-inclusive. 

However, even a compendium can 
throw up interesting details, and the 
best parts of the book to this reviewer 
are those relating to the evolution of 
the erosion of property rights through 
constitutional amendment (pp 93 107), 
the particular applications of the 
Industries (Development and Regula
tion) Act , 1951 (pp 141-155), and the 
historical survey of the Indian Gov
ernment's attitude to patent rights 
(pp 419-431), an issue which even now 
does not appear to be settled. 

Indefiniteness of Law 

One of the essential features of the 
Indian legal system, particularly in 
the post-planning legislation, is the 
indefiniteness of the legal provisions 
and the vast amount of discretion 
which the bureaucracy vests in itself 
through legislation. Under this system. 
there is no legal provision stating that 
a citizen has certain rights if he satis-
fies certain conditions. Rather, all 
decisions — the giving of a licence, 
the vesting of a right — are left to 
be taken by bureaucrats on merits. 
which is the euphemistic name given 
to the vegaries of decisions taken by 
bureaucrats in their discretion. This 
would be most clear to any one who 
reads the Industries (Development and 
Regulation) Act , 1951 and the rules 
framed under i t , as also the import 
and the capital issues control legisla
t ion. 

Taking only the Industries (Develop
ment: and Regulation) Act , 1951, the 
author describes fairly the provisions 
of the Act , and the rules made there -

under. Here is what the author says 
about it : 

"The act is characterized by its 
brevity (consisting of only twenty 
pages) and its skeletal nature. It 
provides the legal framework wi th 
in which the policies and proce
dures are to be worked out by its 
administrators. The policies arc 
derived from the imperatives of 
economic development and thus 
susceptible to change from time 
to time as these economic impera
tives dictate. This gives the 
entire structure a flexibility highly 
desirable for the difficult task of 
economic development in an 
underdeveloped country." (p 113). 
What does this flexibility come to 
in actual practice? 

Time Lost in Bargaining 

The author refers, particularly on 
PP 148*150, to cases where foreign 
enterprises were allowed majority 
shareholding in their Indian ventures. 
He gives the (official) justification for 
these decisions, but here is the reason 
( in the author's own words) why the 
English Electric Company Limited 
was allowed 100 per cent shareholding 
in its Indian venture : "Finally, hard 
bargaining and persistence played its 
part. In the words of an English 
Electric executive, We just kept insist
ing on 100 per cent ownership for 
fourteen months unt i l we got i t . ' " 
(p 148). This clearly is the sorriest 
example of the use of bureaucratic 
discretion. Is this l ikely to inspire 
confidence in foreigners? Was the 
time lost in bargaining worth the 
results achieved? Is this to front the 
basis of India's massive effort at indus
trialisation? 

For, it has to be recognised that 
not only does administrative discretion 
lead to varying (if not inconsistent) 
decisions but also to much loss of 
time, and a consequent slowing of the 
development process. It is not possible 
to list all cases where administrative 
negotiations have slowed down deci
sions : one has only to refer to Esso's 
offer of setting up a lubricating plant, 
which has remained unanswered for 

almost four years. In the meanwhile, 
we continue to import lubricating oi l 
and have managed to run into two 
foreign exchange crises (May 1962 and 
now) involving delays or cuts in im
port licensing. 

Matter for Political Decision 

The author, being a foreigner, tries 
to gloss over the implications of vest
ing discretion in bureaucrats — he 
even adduces justification for this, as 
in the quotation given above. But if 
we are interested in a massive effort 
at development, it is necessary to ask 
ourselves whether our machinery and 
procedures conduce to this end. Is it 
impossible to codify rules on these 
subjects (industrial licensing, foreign 
participation and so on) and l imi t 
bureaucratic discretion? Perhaps, the 
bureaucrats are too much in love wi th 
the powers they have acquired to want 
to do i t . What the bureaucrats manag
ed to do, for example, was to reduce 
the import duty on cars from 130 per 
cent to 60 per cent in 1963, so as to 
enable each civil servant who had 
stayed abroad to bring in a car, but 
they have never provided the rules for 
the automatic issue of an. import-
licence for a car to ordinary citizens 
who satisfy the specified conditions. 
These, however, are matters reform 
of which cannot arise out of bureau
cratic initiative. They are matters for 
political decision. 

It is doubtful, therefore, how far the 
author's exercise in describing Indian 
law would be helpful to foreigners. So 
also, the chapter on taxation in some 
respects has become outdated by the 
changes introduced by the 1965-66 
Budget, These are hazards which a 
book like the present one cannot avoid. 
What is necessary is to provide for 
annual supplements to notice changes 
in the exercise of administrative dis
cretion and in the framing of laws. 

The author is an authority on taxa
t ion, and his chapter on the subject: 
is i l luminating. Necessarily, the book 
holds interest in varying degrees : to 
those who know the subjects, the 
chapters might appear elementary; to 
those who do not know but are likely 
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to operate in India, the information 
would need to be supplemented by the 
special treatises on the subjects. 

In a book of this type and size. 
some inaccuracies are bound to creep 
through : for instance, managing 
agen permitted in banking 
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and insurance (p 278); and Kaldor 
advocated a maximum tax rate of 45 
per cent (not 50-per cent) on personal 
incomes (p 364). 

But, allowing for all this, this is a 
useful, well-documented campendium. 
It would be necessary. (des-
pil the simplicity of 

reading for an intending foreign in
vestor on his plane journey to India, 
But, as in (he mystery stories one 
leads on such journeys, the ultimate 
conclusion of his own mission given 
the system of burcaueratic discretion 
in India, wil l come as a surprise to 
him. 


